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Re: PP Docket No. 93-253 -- Block C Auction Rules
Ex Parte Presentation

Dear Mr. Caton:

Pursuant to Section 1.1206 of the Commission's Rules, this letter is to advise you
that Douglas Smith, ofOmnipoint Corporation, Mark Tauber and Ronald Plesser, of
Piper & Marbury L.L.P., and I met yesterday evening with Jill Luckett, Special Advisor
to Commissioner Chong. At the meeting, we discussed Omnipoint's position on the
issues raised by the Further Notice of Proposed Rulemaking, released June 23, 1995, in
the above-referenced docket. Specifically, we discussed Omnipoint's concern that the
proposed extension of the 114~~ equity ex.ception" to all entrepreneur-applicants will
adversely affect entrepreneurs attempting to organize under the "25% equity exception,"
and increase the likelihood of"front" applicants. Further, Omnipoint discussed the need
for all entrepreneurs to have a reasonable amount of time to react to the final rules before
the short-form applications are due. Finally, we provided Ms. Luckett with date-stamped
copies oftwo ex parte letters Omnipoint filed on June 21 and June 22, 1995 in the above
referenced docket.
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Because the meeting ended after the Secretary's Office had closed, I am
submitting this letter today. In accordance with the Commission's rules, I hereby submit
one original and one copy of this letter.

Sincerely,

LiL[J~·
Mark J. O'Connor
Counsel for Omnipoint Corporation

cc: Jill Luckett



PIPER &. MARBURY

'ff-
...;' EX PARTE OR LATE FILED

OOOKfl FILE COPY ORIGINAL

WRJnR's OlM:cr NUMeER
(Z021 ee I ~471

FAX: (2021 ee I -3aeZ

HAND DELIVER.

".L.P.

1200 NINETEENTH STREET, N.W.

WASHINGTON. D.C. 20038.2430

202-88' -3C100

"AX: 202-223-208lS

June 22, 1995

BAl.TIMClIU

NEW YOltK

""'I.ADI:LI'HI'"

loON DON

E"'STON. MD

RECEIVJ=O

~.

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street.. N.W.
Room 222
Washington, D.C. 20554

Re: Omnipoint ColpOration
Ex Parte prwntedon; PP Docket NQ. 93-253

Dear Mr. Caton:

In conformity with section 1.1206(a) of1he Commission's Rules, enclosed please
find two copies of an ex. parte presentation to be submitted for inclusion in the above
referenced docket

Should you have any questions concerning this matter, please contact the
undersigned directly.

Sincerely,

Imjo
Enclosures

~!~-
Mark J. ~C~nnor
Counsel for Omnipoint Corporatio~*-
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William E. Kennard, Esq.
General COUD8el
Federal CommUDica1ioDS Commission
1919 M Sueet, N.W.• Room 614-8
Washington, D.C. 20554

Re: Revision of the PeS Block C Auction Rules
PP Jlosket No. 93-2'3: Ex PIde PrwnteajQn

Dear Mr. Kennard:

Omnipoint Corporation hereby replies to the letten recendy submitted to the
Commission coDCel'Dinl the Block C auction rules. As di8cuued in detail below,
OmDipoint generally .... that, ifc.... lie to be IDIIde, it will better serve all
enCNpmleUn to raise the prefaences available to small buIineues to levels previously
offered only to minority aDd women-owaed applicants, with the exception ofan
ex1Imion oftbe "49% option" to all small busincaes. It also apes that the public
interest would be better aaved with a t\dl notice, comment, and reply com.ment procedure
to address these very complicated issues facing the Commission.

First, Omnipoint opposes the simple extension oftbe OpUOd allowiDllarge
colD)JBDies to own 49% ofan appHcam, 47 C.F.R. § 24.109(b)(4), to all small business
entrepreneura, as sugpsted in some recent ex pate letters to the Commission.1 While

Loa. hID Roy M. Huluidarf. PnIidIBt, Cook Inlet Repa. 1Dc., to The HcI:Ionble RIId E.
Huadt, P.P. Dkt., No. 93·2'3, 112 (ftW J.. 14, 1995); LetW ftaIIl SbIni. MMbIJJ oldie
MII'Iball Compltlly to The Honorable RIId E. Hundt, P.P. DIet, No. 93-253, at 1 (ftled June 15,

(FtJOIItII* cOlfttnwd to IWXt~)
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such a change may seem at tirst aJance to be similar to extendina the 25% disoounts and
better interest tenus to all applicants, 0mDip0int believes that, in tict, it will radically
disturb the negotiatina rules that prospective envepreneur entities have worked under for
the put year, and disempower all entIeprelleurs.

The so·called "49% option" was first developed in the fifth Rprt egd Order
because the record demoDstr8ted that "women and miDoriu. have especially aaJte
problems in obtaininl t'inaDciJla." Fifth a...0tdR, 9 FCC Red. 5532, 5602
(1994). The record did not support the extension ofthole same benefits to all small
business entrepreneurs. Since the rule was adopted, the only sipificant event his been
the Supreme Court's decision in Aderep4 Cgmtn'G'PLlgc. v. pee 1995 WL 347345
(dec. June 12, 1995), which cast doubt on the Commission's rules benefitina minorities.
The record does not IUgest now, any more than it did at the time the Fifth Rcggrt and
0Idm: was released, that the "49% option" must be extended to all small business
applicants.

Further, as a pnctical matter. the fact that every entrepreMUl could offer the "4~At

option" to large compenies means that the lll'le complDies will require that, as a
minimum condition to enter the negotiatiOD~ applicants offer them 49% equity,
plus additional ripu (such as operating control, brand name, puts, royalties, etc.). In
contrut, the existing "25% maximum option" baa allowed appliWlts to maintain
substantial control over their own compaies by bI1aDcing the interests ofthree 25% non
entrepreneur own. without the imposition ofa dominIDt 49% owner. This result was
intended by the ndes: "the 2j% limitation on equity in\lestmeDt inteIest will serve as a
safeguard that the very large entities who lie excluded ftom bidding in these blocks do
not, through their investaMDtl in qualified firms, circwnvent the poss revenue/total asset
caps." fifth Scpgrt epd Qrdrr. 9 FCC Red. 5532, S6CH-02 (1994). That safeguard will
be lost ifall small busineu applicants have a 49% equity exception to the attribution
rules. The negotiatinB leverage will shift entirely in favor ofthe large entities.

Applying a 49% option to all small business applicants would deliver to big
investors the ultimate negotiating tool with entrepreneurs. Reprdless ofthe

(Footnotw conlinwdfro- fJl'W"iOfll pap)
1995); Letter from Shelley L. Spencer ofAirLink to Reed E. Hundt, P.P. Dkt.. No. 93·253, at 1
(filed June 16. 1995).

WA8H01A:45148:1 :01122III
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Commission's rules apiDJt "fronts," the bia investor contributina the preponderence of
the capital for the applicant will want to control as much of the complllY operations as it
1eaally possible, through complex lD8DaIement apeements, put riabts, royalty
arrangements, investor veto ripts, and de facto constraints on sales after the 18p8e of the
five year anti-traftickina restriction. Undoubtedly, some will actually force conditions on
applicants that step well into the gray areas regardina the limit ofcontrol, as defined by
the FCC. While we apprecia1e that the FCC will review issues ofcontrol on a case-by
cue basis after the auctions, rules that fortify entrepreneur control tiom the outset would
benefit the objective ofensuring a diversity oflicensees, and pllticipation for minorities,
women and small busineIses. In contrast, a 49% option for all small businesses would
only benefit the big investors, as applicants would be forced to meet the markets lowest
common denominator, compromise on control issues, and flirt with the very limit of the
law in order to attract available investors.

Minority or women-owned entities that have alntady structured their plans based
on the tf49% option" would not be materially harmed ifrequired to comply only with a
"25% option," while leaving all other II'l'IIDpIDeIlts intact. A chanae from 49% to 25%
for the large investor does not affect the non-equity provisions ofexisting agreements
with them. such as brand-name agreements, put rights. roaming arranaements. etc. In
fact, ifthe 49'.4 option is extended to all small businesses, large investors are more apt to
break their deals with minority and women applicants to search even more favorable
terms among a larger pool ofpotential applicants.

With the "25% maximum. option," any laqe entities that wanted ll18DI8ement
rights could still oeaotiate with any entlepreoeur either before or after the auction. The
key difference is that the cmrepreneur will likely have two other large investors, each
with 25% equity, that will have to be convinced that the terms are fair and in accordance
with the Commission's rules.

Second, Omnipoint wisbes to empbuizc that these are highly complicated issues;
cuttina comers on the rulemakinl pIOCClSS, for example, shortening the public comment
period or eliminatiD(l reply comments, will redound to no one's benefit. As National
Telecom pointed out, the desipated entity community can survive one, but pcdIIps only
one. more ruJcmakinl process to resolve these issues. Omnipoint aenenUy concurs with
Central Alabama Partnership and Mobile Tri-States ("Central AI.bema") that an
expedited but not an "emergency" ruJemaking is the right path. The potential ten days

WAIH01A:4I1...:1 :0II22IM
21278-15
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that might be saved are not worth the risk ofa court declaring that there was no
emergency.

Thlni, OmDipoiJlt disIarees with the sugestion ofCentral Alabama that the
comments should be limited to only specific proposals and to ten paps. The
entrepreneur's NIcs are stageriDgly complex alrady, to propose significant cbanacs win
omy raise even more questions and ambipities. Most applicants have omy focused on
the rules that applied to their status; if suddenly they are subject to rules that previously
never applied to them they will need time to react and a reasonable number ofpages to
respond. If8 page limit is instituted, 2S pages for comments would be reasonable.

In accordance with the Section 1.1206(a)(l) ofthe Commission's rules, two copies
ofthis letter have been submitted this day to the Secretary's Office for inclusion in the
above-referenced docket.

Sincerely,

fJJ~{/~
Mark J. K., .~
Mark J. O'Connor
Counsel for Omnipoint Corporation

cc: Honorable Rem HUDdt
Honorable1_QueUo
Hemorable ADdIew 8Im:tt
Honorable RacbeIle Chong
HOJMnble SUIE Ncu
Rep. KeeDey
Dr. Robert Pepper
Kathleen HIm
DonaldOips
Catherine Sandoval
Jonedum Cohen, Esq.
Peter Tenhula, Esq.

WAlH01A:4I1.1:0II22IIl5
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Williaun F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washingto~ D.C. 20554

Re: Omnipoint Corpontion
Ex Portc prmmmjm; pP Docket No. 93-253

Dear Mr. Caton:

...... ,

RECEIVED
JUN 21 f995

In confonnity with section 1.1206(a) of the Commission's Rul~ enclosed please
find two copies ofan ex parte presentation to be submitted for inclusion in the above
referenced docket.

Should you have any questions concerning this mattert please contact the
undersigned directly.

Sincerely,

~:!Z-
Counsel for Omnipoint Corporation

/mjo
Enclosures

No. 01 Copies rec'd 0 J,I
UatABCOE
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WillillD E.K~ Esq.
0eaerIl COUIIIel
Federal Communications Commission
1919 M Sueet. N.W., Room 614-8
WahiDgton, D.C. 20~54

Re: pes Block C AucUOI'l et the At , dDecision
pp I)Wqrt No. 9]-253; Ex PMII pr '''on

.Dar Mr. Kennard:

OmDipoiDt CorponItion ..... with several comrnenten1 tbIt a further
ruJemald,. is the oaly realllltlrDlDve for rwolvial tilecompI~ iuues that Aslewt
C9M"'- Ips y. PES 1995 WI. 3473S (dec. Iune 12, 1995) rA"-'") has created.
p~ even more iJDpoftBly, 81 NatioDIl Telecom recommeDded, a period of
adjustment subtequeat to tile Ie.... of the revi_ rules is essential to pennit all
prospective applicllltl to reneaotiate wi1h investors.

The ....de-ddecision, releued just three days before the June 15 short-fonn
deadline, bas left the Commis.tion with very difficult options to be resolved in short

IACW hili Bliot I. Or_".... 1IIIarDIy t'cIr c.-.a A......~ L.P. 132111d MobileTri-_ L.P. 130, to~ F. c-.PI' DId. No. 93·253 (ftIlId.JuDe IIi, I~); .... ftom
Eliot J. a....... -..ey for c.nI A....,.....LP. 1321Dd Mobile Tri-SIIIeI
L.P. 130, to WI'" F. c-. PP Db. No. 93-253 (ftIId.. 19, 1995); IMw hm J8Ck E.
RoWnIoB, PNidI8t ofNIIIouI TetIcaIII. to ......~.PI' Db. No. 93-253 (filed JulIe
16, 1995); U.tom SJIIIrrie MInhaII. 011 beMIfofThe MII'IIWl Com.-Y. to dle HODonbie
Reed Hundt, pp DIrt. No. 93-2'3 (flied June 16, 199~).
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order. After reviewiDI the A....... decision IIlCl the COmmilliOll'S record, it now seems
that there is no choice but for the Commillion to proceed on a pIdl that involves a further
notice ofpropoeecI NlenwIrina. with adeqwa opportunity for public comment, on how
best to proceed. Without such a procell, a Commillion decision made on the C1Il'm1t

record will~ result in appel1lre court cbaJlqes that will add exponentially to
the delay for Block C entrepreneurs.

Absent alUlemlldaa to supplemeat the exiltiDa record, it appears that the
Commission bas tIuee options available to it, e8Ch ofwhich presents intolerable risks for
all entnprellCUl'l. Fint, the Commission could simply (10 aheIId with its current auction
rules claimina they will meet the new miet scrutiny criteria. This altemative would be
very risky in lipt of At t (pIrticuilrly its recop.itioD of"forward lookina"
consequences) and the fict that the Commiltion justified its minority preferences under
the intermediate scrutiny staaduds set forth in MID !!nrc d.. hM;1 y. FCC, 497 u.s.
547 (1990).2 Second, the Commission could completely strip the minority prefereDces
out oftbe auction rules.J However, widlout public comment on the record, the choice of
this option u oppoeed to others may itlelfbe sua,ject to judicial cballqe, since it
appears incoDJistent with the auction statute.4 TbiJd, the CommiJaion could find on its
own reconsideration that all entrepreneurs life qualified for the .me preferences that were
formerly reserved for minorities. This al1llmative not only raiMl the same issues as the
prior optio~ it radically chlDaes the DItUre of the EJltreFnDeUr-8aDd auction, it
undermiDes the extIDIive ruIemakiDa process bepn in September, 1993, aDd it is
contrary to the CommillioD's buic notice IDd collllDellt ruIemllkina procedure. The
status ofwomen IpPIicats UDder the lat two options, who. prefelences are not
immediately threBtened by the A4nnd holdinl. and the statutory mandate to promote

2 St· IS"C' 9 FCC Red. 234, 2391, , 219 (1994); ...... FCC, "Oppo1ido1l to
EaatraeacY*'- tbrStay.... l0· 12, I' It Sm 7 'r"-' y fCC ClleNo. 9'·1015
(D.C. eir. F..., 17, 1995) (FCC .... to the D.C. Circuit tbIIt intermediate scrutiny applies
to l'ICe-COIUCious Block C auction rules).

3 Under dtfI opdon. the ccltw. elipbility rules mil)' alto have to be modified. 47 C.F.a. §
24.204(d)(2)(U).

4 47 U.S.C. § 309(jX4)(C) (Coamaillion is dftcted to promoca economic: opportunity for
"bulinesHs owned by members o(minority poups.").

Wl'IH01A:~:1:0lW11'15
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economic oppommities for women further complicate matten. Ultimately, the problem
with eICh oftbeIe options is that it &il. to NCOIICile the blllDCA! of intaests developed
over the coune ofthe pMt y..aDd one-Mlf; no siDllc dramatic shift in the rules
accomplishes the careful belECe the Commission intended.

Onmipoint believes that the statui of the rules must tint be raolved in a
traditional public DOIice and comment rulemek j,., and then prospective applicants should
have a reuonable amount of time to review their eJiaibility options, neaottate with
potential investors UIMMr the new nda, aDd~e their applications in the face of the
new competitive pIayina field. The CommiJaioa's sURd intent to 8IUlOUDce a short-form
filiq date this week, prior to the teIOlution oftbe issues railed by AdepgI eucerbGcs
the uncertliDty IIIlODI eDtIepreoeur-bIDd Ipplic.ts. Further, it is questioaable how any
applicant could pIIIl its short-form appli_oas wbml it seems iDevitBble that there will be
new rules for the auction atfectina eliaibility, afftli8ticm standards, ownership
percentaaes, bid discounts, payment terms, as well as bidding strategy, CODJOrtium. and
partnerlng decisions.

Any ct-.. to the eliaibility and preference rules chlDp the market economic
dyDImic under which a11IPPIiCllltS IDd investors have opIIllted and neaotiated. For
example, investmellts have bee JUde, IIDd opportunities foreaoae, on the fact that the
attribution exception oftile "49% option" applied to some but not all applicants. Ifthe
Commission now c.... the "49% option" in either direction it will have a profound
effect OD the pIl1icipIDtIlDd the DItUre ofdie eatire Enlrepnmeur's-Baacl auction.
Eligible pirticipaJI haw bem1 forced to .....UDder one set ofndet for nearly 21
months. After the reviled rules .-e in pllCe, there must be some reasonable period for
participems to adjust to the cbanaes.

A notice ofpropaeed naJemMi. with coiDlMlltl aDd reply commenll is the best
way for the CommiJIioD to lay a proper JeCOId for whltcver COUl'IC it ultimately decides
on. This win make all potential applicants more certain ofthe validity ofthe Block C
license.allocation scheme.

WAtH01A:.....:1:0II21.
21271-1
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In 8CCXIrdIDce with the Section 1.1206(a)(l) of tile Commi.ion's rules, two copies
of this letter have been submitted this day to the Commission's Secretary's Office for
inclusion in the above-referenced docket.

Sincerely,

£I1(!J~._
MIlkJ.r~
MM'k J. O'COIIIIOl'
CO\Dlael for Omnipoint Corporation

cc: HoaorabIe Reed HUIldt
Honorable1_QueUo
Hoaorable ADdrew 8Irrett
Honorable RlcheUe Chong
HODOnIbIe SUMD Ness
RePMK.-y
Dr. Robert Pepper
~HIm

DonaIdOipe
JOIIICIwt Collin, EIq.
Peter Tenhula, Esq.

WlltIIHD1A:44111:1:0II21118
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William E. Kennard, Esq.
General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 614-B
Washington, D.C. 20554

Re: Revision of the PCS Block C Auction Rules
PP Docket No. 93-253; GEN Dld. No. 93-252; GEN Docket No. 90-314
Ex Parte Presentation

Dear Mr. Kennard:

As you know, Omnipoint Corporation is quite concerned that the proposed
extension of the "490/0 equity exception" for all entrepreneur-applicants will have a
devastating effect on the entrepreneur's band. We have commented on this issue, and
have presented our strong opposition in recent meetings with FCC staff. In fact,
Omnipoint is so concerned about this is issue that, regrettably, it is seriously considering
legal action should the Commission go forward with the expansion of the "49% equity
exception," as proposed. Such a legal challenge would likely involve both APA and Fifth
Amendment equal protection claims.

We believe that litigation can be avoided and that viable alternatives exist. As we
noted in ouicomments, we believe the Commission should attempt to justify its Block C
rules under a "strict scrutiny" standard. Another alternative that we understand has been
discussed among Commission staff would permit applicants to file short-form
applications under the 49% equity exception and participate in the auction. If such a
party were to win a license, however, it would be required to conform its equity structure
to the "25% equity exception" within a reasonable period after grant ofthe license.
Omnipoint supports this alternative because it would effectively minimize the substantial
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risk of fronts, but still pennit existing 49% deals to proceed. Nor would it delay the
existing timetable for auctions.

In accordance with the Section 1. 1206(a)(1) of the Commission's rules, six copies
of this letter have been submitted this day to the Secretary's Office for inclusion in each
the three above-referenced dockets.

cc: Honorable Reed Hundt
Honorable James QueUo
Honorable Andrew Barrett
Honorable Rachelle Chong
Honorable Susan Ness
Ruth Milkman
Rudolfo Baca
Lisa Smith
Jill Luckett
Mary McManus
Regina Keeney
Dr. Robert Pepper
Kathleen Ham
Donald Gips
Catherine Sandoval
Jonathan Cohen
Peter Tenhula
Jackie Chorney
Andrew Sinwell
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Certificate of Service

I, Catherine C. Ennels, a secretary at the law firm of Piper & Marbury, L.L.P., hereby
certify that a copy of the foregoing "Opposition of Ornnipoint Corporation to Petition to Deny"
was this sent this 4th day of October, 1995 via first-class, U.S. mail, postage prepaid, to:

Thomas A. Hart, Jr., Esq.
McManimon & Scotland
1275 Pennsylvania Ave., N.W.
Suite 500
Washington, D.C. 20036.

Catherine C. Ennels


